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Brief Factual Background:

The Appellant had requested the following items of information, by an information request dated
01.03.2019:

1. Names of persons convicted of the death penalty for drug related crimes on whom the
death penalty can be imposed, forwarded to the President in February 2019

2. Conviction dates and case numbers of persons convicted of the death penalty for drug
related crimes on whom the death penalty can be imposed, forwarded to the President in
February 2019

The Information Officer had responded on 04.04.2019 refusing the information citing Section 5
(1) (a) and 5 (1) (g) of the Right to Information Act No. 12 of 2016. Dissatisfied with the
response the Appellant lodged an appeal with the Designated Officer on 11.04.2019. The
Designated Officer responded on 06.05.2019 refusing the information citing Section 5 (1) (a) of
the Act. The Appellant thereafter preferred an appeal to the Commission on 05.06.2019.
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The Appellant by letter/ e-mail dated 26.06.2019, requested urgent consideration of the instant
Appeal on the basis that it concerned the life and personal liberty of a number of citizens. The
Appellant stated that this request was subsequent to His Excellency the President’s
announcement on 26/06/2019 that he has signed the death warrants of four persons who were
convicted of the death penalty for drug related crimes and whose names would be included in
item one of the information request. The Appellant further stated that as per media reports, the
President had affirmed that the death sentences will be carried out “soon” without specification
of the date of the execution. The Appellant submitted therefore that, ‘according to media reports,
there is reason to believe they could be carried out immediately given that National Drug
Eradication Week ends on 01/07/2019.’

The Commission taking cognizance of the fact that the information request dated 01.03.2019 as
well as that dated 26.06.2019 was indeed a matter which concerned the life and liberty of certain
citizens, listed the matter, as an expedited appeal, for consideration on 02.07.2019.

A similar appeal (RTIC Appeal/1492/2019) was lodged with the Commission, against the
Department of Prisons in relation to similar information requests by another citizen on
01.07.2019 via e-mail. Although in terms of Rule 13 (2) of the Commission’s Rules on Fees and
Appeal Procedures (Gazette No. 2004/66, 03.02.2017), an appeal is required to be handed over
in person and/or sent by registered post, given the urgency of the subject matter of the appeal and
given that it concerned the same subject matter, the said appeals were fixed for consideration on
02.07.2019 together with the present appeal. Furthermore, since it appeared that the Department
of Prisons is also a relevant PA in whose possession, custody or control the requested
information would be deposited in terms of Section 3 of the Right to Information Act No 12 of
2016, both appeals were considered together.

Further, the Appellant also submitted that it had filed information requests to the Ministry of
Justice and Prison Reforms, the Presidential Secretariat and the Department of Prisons on
26.06.2019 requesting, within 48 hours as per Section 25(3) where a request concerns the life
and liberty of a citizen, the following:

1. Names of the four convicted prisoners whose death warrants have been signed by the
President, as announced by the President to the media on 26/06/2019
2. Conviction dates and case numbers of the four convicted prisoners whose death
warrants have been signed by the President
3. Date the death sentences of the four convicted prisoners whose death warrants have
been signed by the President will be carried out

Matters Arising During the Course of the Hearing:

The Appellant in the instant appeal as well as the Appellant in RTIC Appeal 1492/2019 were
represented at the hearing. The Department of Prisons as well as the Ministry of Justice and
Prison Reform were represented as the relevant Public Authorities. The Appellant submitted that
the IO had initially refused to release the information citing Section 5 (1) (a) and 5 (1) (g) which
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are reproduced below although subsequently the DO justified the denial citing only Section 5 (1)
(a);

(a) the information relates to personal information the disclosure of which has no
relationship to any public activity or interest, or which would cause unwarranted
invasion of the privacy of the individual unless the larger public interest justifies the
disclosure of such information or the person concerned has consented in writing to
such disclosure

(g) the information is required to be kept confidential by reason of the existence of a
fiduciary relationship

In counter, the Ministry of Justice and Prison Reforms was asked as to whether information as
requested by item one of request dated 01.03.2019 namely, the names of persons convicted of the
death penalty for drug related crimes on whom the death penalty can be imposed, had been
forwarded to the President in February 2019. The representatives on behalf of the Ministry
submitted that they were unaware of the same and that they responded to the request of the
Appellant on the assumption that the information was in fact in its possession, custody or control
of the Department of Prisons.

The representative on behalf of the Department of Prisons however stated that a list of twenty
prisoners who were on death row for drug related offences had been forwarded to the President
through the Ministry. The representatives of the Ministry submitted that to the best of their
knowledge, the Ministry has not received such a list while conceding that another division of the
Ministry dealing with the Prisons Department may have received such communication. The
Ministry undertook to ascertain the same.

The representative on behalf of the Department of Prisons submitted that the said information
was in its possession, custody and control. However, he also submitted that the provision of the
information is problematic given that it will adversely affect the privacy of the prisoners
concerned. In response, the Appellant submitted that in any event, the names would have become
public at the point of filing the cases against the said prisoners and as such the Department would
merely be sharing what is already in the public domain. Furthermore, it was submitted that the
information requested does not fall within Section 5 (1) (a) and even in the event that it does, the
overriding public interest is greater than the harm caused by the disclosure of the information.
The Department of Prisons submitted that it was unable to provide the names without the consent
of the prisoners concerned and also sought a clarification on Section 24(5) (c) which states as
follows;

A citizen making a request for information shall… where the citizen making the request
believes that the information is necessary to safeguard the life or liberty of a person,
include a statement to that effect, including the basis for that belief

The Department of Prisons queried as to what was the basis for the belief on the part of the
Appellant underscoring the assertion in its information request that the information is necessary
to safeguard the life or liberty of a person. The Appellant clarified that the basis was the
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President’s statement to the media on 26.06.2019 that he has signed the death warrants of four
persons who were convicted of the death penalty for drug related crimes, which created specific
urgency in the provision of the information.

Order:

At the outset, it must be noted that the RTI Act is itself silent in relation to the procedure to be
followed beyond the filing of the information requests pleading that the life and liberty of a
citizen is involved under and in terms of Section 25 (3) of the Right to Information Act No. 12 of
2016.

Section 25 (3) states as follows;
Where the request for information concerns the life and personal liberty of the citizen, the
response to it shall be made within forty-eight hours of the receipt of the request.

As such and considering the gravity of the matter as well as the fact that, given the injunction in
Section 25 (3), it may logically be inferred that the same urgency attaches to the consequential
steps of appeal as mandated under the Act, this Commission listed this Appeal as well as RTIC
Appeal 1492/2019 as urgent Appeals before it. Accordingly, it is recorded as such and further it
is recorded that no procedural and/or jurisdictional objections have been raised by both
respondent Public Authorities to the aforesaid at this instant hearing.

In consideration of the information request that is currently before this Commission, we find no
objection arising in terms of Section 5(1) or any sub-section thereto in regard to releasing the
conviction dates and case numbers relating to the twenty named prisoners on death row for drug-
related offences. This is statistical data relating to concluded cases and therefore, no
consideration of privacy attaches to the same. As such, the respondent Prisons Department is
directed to release that information to the Appellant.

Where the names of the said prisoners are concerned, the Department is directed to obtain
written instructions from the individuals if they do not wish their names to be disclosed publicly
consequent to which the Commission will consider the applicability of Section 5 (1) (a) read
together with Section 5 (4) and issue a ruling on the same. In any event, the information
requested may be handed over to this Commission for its confidential perusal. The attention of
the PA is drawn to Section 15 (c) of the Act which states as follows;

For the purpose of performing its duties and discharging of its functions under this Act,
the Commission shall have the power… to inspect any information held by a public
authority, including any information denied by a public authority under the provisions of
this Act

The Department of Prisons is accordingly directed to provide the relevant documentation in its
possession, custody and control in terms of Section 3 of the Act as specified in the information
request dated 01.03.2019 to the Commission at the next hearing of this appeal.
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The Department of Prisons is also directed to obtain the written consent of the prisoners to the
disclosure of their names or refusal thereof following which, this Commission will decide the
matter taking the public interest, as stated in Section 5 (1) (a) and in Section 5 (4) of the Act, into
consideration.

The Appellant may file written submissions if the Appellant so wishes, particularly on the issue
of the consideration of the public interest under and in terms of Section 5 (4) in releasing the
names of the 20 prisoners on death row for drug connected offences in the context of the
applicability of Section 5(1)(a) where individual prisoners certify that they do not wish their
names to be so released.

Where the later information requests of the Appellant dated 26.06.2019 are concerned and
notwithstanding the expedited procedures adopted by this Commission in the circumstances of
the instant case, the Appellant is directed to file an appeal as of record with the Designated
Officer of the relevant Public Authority and if so warranted, to file an appeal to this Commission
in terms of the Act in the event the PA fails to respond or the response is dissatisfactory to the
Appellant.

The appeal is adjourned.
Next date of Hearing: 09.07.2019

*****
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Matters Arising During the Course of the Hearing:

The representatives on behalf of the Ministry of Justice provided a list containing 18 case
numbers and the respective dates of conviction.

Subsequent to the Order of the Commission on 02 July 2019 in RTICAppeal 1491/2019, the
Public Authority (PA) submitted in response to the information request of the same, that having
consulted all the prisoners convicted for drug related crimes to ascertain whether they consent to
the disclosure of their names, 7 prisoners have not given their consent for the disclosure of their
names. The PA stated that there are 18 names in total and the prisoners awaiting death row for
drug related crimes are from 3 different institutions, namely, Welikada, Angunakolapelassa and
Dumbara. However, the officer representing the PA reiterated that he has not received any
intimation as to which four prisoners were selected to be executed.

Order

From the list containing all the prisoners on death row for drug related crimes, the PA was
directed to redact the names of the prisoners who have not provided their consent. On balancing
the public interest with the privacy of the prisoners concerned, we deem it sufficient that only the
names and case details of prisoners who have consented to disclosure should be made available
to the Appellant. This is in keeping with the spirit of Section 5(1)(a) read with Section 5(4) of the
Right to Information Act No. 12 of 2016 which states as follows:

Section 5 (1) (a) exempts from disclosure information which,

… relates to personal information the disclosure of which has no relationship to any public
activity or interest, or which would cause unwarranted invasion of the privacy of the individual
unless the larger public interest justifies the disclosure of such information or the person
concerned has consented in writing to such disclosure;

Section 5 (4) states that,

Notwithstanding the provisions of subsection (1), a request for information shall not be refused
where the public interest in disclosing the information outweighs the harm that would result from
its disclosure.

Accordingly, the Commission is of the view that disclosure of the names of those who have
expressed their consent for disclosure sufficiently fulfills the requirement of public interest. The
Department of Prisons is accordingly directed to release a copy of the same with the names of
those withholding consent redacted as specified above, to the Appellant in the instant case as
well as to the Appellant in RTIC Appeal 1491/2019.
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Furthermore, the Ministry of Justice and Prison Reforms has provided a list of case numbers and
convictions dates with respect to the same prisoners which can be provided to the Appellant in
the instant case as well as to the Appellant in RTIC Appeal 1491/2019, given that both are being
heard together.

As the PA confirmed that the President has not conveyed to it, details of the four prisoners who
have been singled out to be executed for drug related crimes as per a recent announcement by the
President, it is concluded that details in relation to the four specific prisoners is not within the
‘possession, custody or control of a public authority,’ as envisaged by Section 3 of the Right to
Information Act.

The appeal is concluded.

Order is conveyed to both parties in terms of Rule 27 (3) of the Commission's Rules on Fees and
Appeal Procedures (Gazette No. 2004/66, 03.02.2017).

*********


