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DO responded on:
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Brief Factual Background:
The Appellant by request dated 13.06.2018 requested the following information relating to
the Colombo Consumer Price Index (Base: 2013=100)
a) A list of sub-groups classified under each of the following major groups in calculating
the Colombo Consumer Price Index (Base: 2013=100)
I.
Food and Non-Alcoholic Beverages
II.
Alcoholic Beverages, Tobacco and Narcotics
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b)
c)
d)
e)

III.
Clothing and Footwear
IV.
Housing, Water, Electricity and Fuel
V.
Furnishing, Household Equipment and Routine Household Maintenance
VI.
Health
VII.
Transport
VIII.
Communication
IX.
Recreation and Culture
X.
Education
XI.
Restaurant and Hotels
XII.
Miscellaneous goods and services
A list of items classified under each sub-group identified in (a) hereinabove
Base year prices of each item identified in (b) hereinabove
Weights and the quantities allocated to each item identified in (b) hereinabove in the
Calculation of Colombo Consumer Price Index (Base 2013=100)
Monthly mean prices, used in the calculation of the Colombo Consumer Price Index
(Base:2013=100), of each item identified in (b) hereinabove for the following months,
I.
March 2017
II.
April 2017
III.
May 2017
IV.
March 2018
V.
April 2018
VI.
May 2018

The Information Officer (IO) on 29.06.2018 informed the Appellant that the Public Authority
(PA) had decided to provide the information requested by items a and b and that the
information requested by items c, d and e is exempted under and in terms of Section (5) (1) (c)
and (d) of the Right to Information Act No. 12 of 2016 (RTI Act). The Appellant dissatisfied
with the response of the PA lodged and appeal with the DO on 12.07.2018. The DO
responding on 13.08.2018 had denied the information on the basis that it is exempted under
and in terms of Section 5 (1) (d) of the RTI Act. The Appellant thereafter preferred an appeal
to the Commission on 17.09.2018.
The Appellant had by written submission dated 30.11.2018 submitted that the information
requested does not fall within the exemptions cited by the IO or the DO (i.e. Sections 5 (1) (c)
or 5 (1) (d)) in that the ‘information requested does not relate to a premature disclosure of
information that could cause a serious prejudice to the economy of Sri Lanka’ nor does it
‘harm the competitive position of a third party.’
On the applicability of Section 5 (1) (d) of the RTI Act
The Appellant had submitted that the information requested does not fall within Section 5 (1)
(d) of the RTI Act on the basis that Section 5 (1) (d) concerns information protected under the
Intellectual Property Act, No. 36 of 2003 which harms the competitive position of a third
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party. The Appellant’s contention is that on a reading of the Sinhala RTI Act the intention of
the legislature to confine the exemption to information protected under the Intellectual
Property Act, No. 36 of 2003 is confirmed.
The Appellant Company further submitted that the information requested does not harm the
competitive position of a third party as the requested information namely ‘Base year prices,
monthly average prices, or quantities of each item constituting the inflation basket’ cannot be
used to identify a third party and therefore cannot reasonably affect a third party.
It was also its contention that ‘the Statistics Ordinance has provisions preventing only the
identification of any particulars published as being particulars relating to any individual or
business. Therefore, the intention of the legislature in establishing the Department of Census
and Statistics could not have been collecting data to be kept in secret and publishing only
selective parts of information.’ (vide paragraph 19 of the written submissions of the
Appellant). Section 16 of the Statistics Ordinance was reproduced.
“In any report, summary statistics, or other publication prepared under this
Ordinance with reference to any trade secret or industry, the particulars comprised in
the information supplied by any one person shall not be disclosed or so arranged as
to facilitate the identification of any particulars so published as being particulars
relating to any individual person or business.”
On the Public Interest given that the PA is exercising public power in the performance of a
public function for the benefit of the public
The Appellant further submitted that the context in which the PA functions further buttresses
the assertion that there is public interest in the disclosure of the information. The Appellant
states in paragraph 3 of the written submissions that ‘The Public Authority is an institution
exercising public power in performing a public function in public interest which inter alia
includes the collection and preparation of statistics relating to economic conditions of Sri
Lanka. It is the authorized agency to compile Colombo Consumer Price Index (CCPI) which
indicates average changes in the prices of goods and services purchased by households in
urban areas of Colombo District. It is one of the widely used measures of inflation in the
Country.’
Furthermore the Appellant Company had contended that ‘the Public Authority is performing
a statutory duty when collecting data and compiling the Colombo Consumer Price Index. The
Department of Census and Statistics being a public authority exercising public power to
collect and prepare statistics on certain matters relating to economic conditions of Sri Lanka
is performing a public function when preparing the Colombo Consumer Price Index.’ (vide
paragraph 13 of the written submissions of the Appellant dated 30.11.2018). The Appellant
Company further submitted that ‘the public purpose for which statutory powers were granted
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to the Public Authority is the collection and preparation of statistics on matters relating to
economic conditions of Sri Lanka’ which includes the powers laid down in Section 5 of the
Statistics Ordinance (vide paragraph 15 of the written submissions of the Appellant dated
30.11.2018).The Appellant quoted Section 5 (1) of the Ordinance whereby ‘The Director may
at any time by notice in writing require any person to supply, substantially in the prescribed
form and before a specified date, any information relating to any matter to which’ the
Statistics Ordinance applies as an example.
The Appellant Company further stated that ‘The Public Authority being an institute funded
by the public having extraordinary statutory powers over the public to collect of data, cannot,
in any manner, claim intellectual property rights against the citizens of Sri Lanka whether as
economic rights, moral rights or in any other way.’
Thus in this context it was the Appellant Company’s contention that ‘there is a considerable
public benefit in disclosing the requested information.’
Matters Arising During the Hearing:
The PA submitted that items a and b of the information request had been provided. Therefore
items c, d and e were in issue. The PA was queried as to the exemption it was relying on
given that the IO had pleaded Sections 5 (1) (c) and 5 (1) (d) and the DO Section 5 (1) (d).
The PA submitted that it was relying on Section 5 (1) (d). Explaining how Section 5 (1) (d)
was applicable in this instance the PA submitted the following;
a) That the formula used for the Consumer Price Index is unique to Sri Lanka and the
PA is the sole agent in charge of preparing this index.
b) That the formula is arrived at using internationally accepted scientific methods with
assistance from the UN.
c) If certain items of the information request are disclosed it will raise public concern
which may result in harming a third party/third parties. The index is issued after
obtaining parliamentary approval and the PA will be put in a difficulty in providing
the base year prices of each item and the weights and the quantities allocated to each
item. The PA submitted that it considers 14 markets where for each three prices are
taken and the average is calculated.
When queried by the Commission as to why the base year prices of each item cannot be
provided (i.e. item c of the information request) it became evident that while the PA had
published all the prices in relation to each category/ Group, it had not published the average
prices in relation to each of the items under the respective sub group. The PA was queried
repeatedly as to why it cannot provide the average price to which the PA responded stating
that it does not know with what purpose, the Appellant Company is seeking the information.
The Commission pointed out that under and in terms of the Act a citizen cannot be
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questioned on the reasons as to why information is being requested. The PA further agreed to
provide the prices on the basis that what would be provided is an average price without
revealing the identity of a vendor.
Counsel for the Appellant, reiterating the written submissions, submitted that given the
statutory duties and powers conferred on the PA enabling it to collect the requisite data in
order to compile and formulate the Consumer Price Index, it is performing a public function.
The Appellant further highlighted the fact that ‘The technical note on base year revision’
published by the PA outlines the importance of a Consumer Price index as follows:
“A Consumer Price Index serves a number of purposes. It is an indicator to measure
the changes in the general level of consumer prices and used as one of the key
indicators of inflation. Consumer Price Index is also used for socio-economic analysis
and policy purposes, mainly in the determination of monetary and income policies. It
is used in the analysis of the trends in wages and other monetary income, for
indexation of salaries and wages etc. Consumer price index is also used to deflate the
current values in National Accounts to obtain real values and therefore, a major
determinant of the GDP deflator.”
The Appellant’s submission was thus that this information is of much value to any citizen and
enables participation in public life as the citizen will have a better idea of what the index is
comprised of. The question arose as to what the experiences of other countries are in the
disclosure of information in relation to the respective price index. The PA submitted that it
works in accordance with UN and IMF guidelines and publishes the necessary information on
the website at the end of the month. The PA confirmed that it does not release item-wise
information but rather for each sub group.
In relation to item d of the information request, the PA submitted that as the PA is
empowered to perform the function of collecting data under and in terms of the Statistics
Ordinance No. 44 of 1935 as amended and that individuals from whom the data is collected
provide the information in trust to the PA. The PA submitted that it will be problematic to
provide the information as it could among other concerns, pose problems when collecting
data in the future.The Commission queried as to how data such as weights and quantities
could pose problems to third parties. The PA explained stating that purchases are made from
three vendors each week in 14 markets and these prices are held on confidence as any
disclosure would have a severe impact on the market.
The Appellant submitted that what was requested is not the disclosure of each price but the
average price. The Appellant further clarified that the basket weight is a matter decided by
the PA. The PA submitted that once in three years it carries out a Household Income and
Expenditure Survey which is representative of the entire country’s income and expenses and
based on which the values are decided. The PA submitted that the urban sector values or data
is used in the calculation or formulation of the Colombo Consumer Price Index. The PA
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submitted that it is through an Act of Parliament that it is conferred with the duty to calculate
the Price Inflation Rate. The PA further submitted that there would be repercussions if the
rates assigned are revealed to the public.
The PA submitted that there are selected shops from which prices are obtained and it is the
price movement that is measured. Furthermore the specifications of the items in the basket
are fixed. The PA submitted that all this is carried out by experienced officers and that once
the rate and price are given out an index is created automatically. The PA submitted that if an
outside party calibrates and creates an index based on the data it has collected then there may
arise a situation in which the official calculation of the PA conflicts with that calculated by
the external party which will ultimately give rise to issues.
The Appellant submitted that there is no dispute about the fact that this is an important index
which is exactly why the PA is duty bound to uphold principles of transparency and
accountability. Further more in relation to the PA’s claim that Section 5 (1) (d) is applicable,
Counsel for the Appellant pointed out that the PA has never claimed any copyright of its
publication. Counsel also submitted that as data is collected for the public, the public has a
right to have access to this information and that the PA is under a burden to demonstrate how
the competitive position of a third party is affected under and in terms of Section 5 (1) (d).
The PA submitted that when obtaining the prices from the relevant vendor, it assures them
that the information will only be used for this particular purpose. The Appellant pointed out
that it was the average price that was requested and not the individual prices and as such,
their identities will not be compromised which is the basis on which the PA agreed to provide
the information previously.
Furthermore the applicability of Section 5 (1) (i) of the RTI Act was discussed given that data
is collected from individuals which feeds into the generation of certain items/ parts of the
information requested. However it was noted by the Commission that, with respect to the
weights i.e. information requested by item d, if the information was not submitted by a third
party then the third party exemption in Section 5 (1) (i) will not be relevant.
Order:
The PA has submitted that it is relying on Section 5 (1) (d) of the Right to Information Act
No 12 of 2016 which states as follows;
“Subject to the provisions of subsection (2) a request under this Act for access to information
shall be refused, where information, including commercial confidence, trade secrets or
intellectual property, protected under the Intellectual Property Act, No. 36 of 2003, the
disclosure of which would harm the competitive position of a third party, unless the public
authority is satisfied that larger public interest warrants the disclosure of such information”
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The Appellant Company has, in its written submissions, contested that the said exemption
does not apply on the basis that the scope of Section 5 (1) (d) is limited to information falling
within the four corners of the Intellectual Property Act No. 36 of 2003 and which harms the
competitive position of a third party. The Appellant Company has buttressed its position that
Section 5 (1) (d) is limited to information coming with the Intellectual Property Act, based on
the wording in the Sinhala version of the RTI Act.
The Commission reiterates its view in Verite Research v Central Bank of Sri Lanka (RTIC
Appeal 26/2018 Order dated 27.11.2018) wherein it was observed as follows;
‘… the placing of the commas… presents a cogent argument that what is deemed exempt
under Section 5(1)(d) is information (including commercial confidence, trade secrets, or
intellectual property) which are protected under the Intellectual Property Act. Hence those
that are not protected under the Intellectual Property Act do not fall within the ambit of
Section 5(1)(d). The comma inserted by the framers of the Act between the words
“intellectual property” and the word “protected” leads to the two words being read as
disjunctive, thus inferring with some force that the said Section applies only to information
protected by the Intellectual Property Act.’
Following the Commission’s attention having been drawn to the Sinhala version of the Act
by the Appellant, the Section in the Sinhala Act reads as follows;
s
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Furthermore considering the public interest embedded within Section 5 (1) (d) and Section 5
(4) itself attention is drawn to this Commission’s interpretation to Section 5 (1) (a) in
Transparency International Sri Lanka v Presidential Secretariat (RTIC Appeal/06/2017
Order of 04.12.2018) wherein it was stated that;
In instances where Section 5(1)(a) is urged to deny information, it is an important
factor that this Section contains the public interest embedded within the exemption
itself. We find that, on a consideration of Section 5(1)(a) itself, that the public interest
in this matter outweighs the claim of unwarranted invasion into the privacy of an
individual. In any event, we find that Section 5(4) containing the general public
interest override will apply to support the release of the information requested.
Section 5 (4) of the RTI Act states that ‘notwithstanding the provisions of subsection (1), a
request for information shall not be refused where the public interest in disclosing the
information outweighs the harm that would result from its disclosure.’ Therefore the burden
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lies on the PA to demonstrate how the information falls within the exemption cited and to
demonstrate how the larger public interest does not warrant the disclosure of the information
given the submissions made on behalf of the Appellant Company. The PA is directed to
provide item c of the information request, namely, the base year prices of each item identified
in item b of the information request.
The PA is directed to file written submissions demonstrating the necessary nexus between the
information denied and the exemptions cited within one month. Specifically the PA is
required to demonstrate how the information requested falls under Section 5 (1) (d) of the
RTI Act. The fact that the public interest element is embedded in Section 5 (1) (d) places a
greater burden on the PA in this regard. Furthermore how the release of the information has
an impact on the competitive interests of a third party must be established.
Next Date of Hearing: 05.03.2019
……………………………………………...
Mahinda Gammampila – Chairman
……………………………………………...
Kishali Pinto – Jayawardena – Commission Member
……………………………………………...
S.G. Punchihewa – Commission Member
……………………………………………...
Selvy Thiruchandran – Commission Member
……………………………………………...
R. Walgama – Commission Member
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