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M.K.B. Jayasekera v Office of the Parliamentary Commissioner for 
Administration (Ombudsman) 

 
RTIC Appeal (In-Person Hearing)/1237/2019- Order adopted subsequent to the 
hearing at a part of the formal meeting of the Commission on 20.08.2019 
 
Order   under Section   32 (1) of   the   Right   to   Information   Act, No.  12   of   
2016   and   Record of Proceedings under Rule 28 of the Right to Information Rules 
of 2017 (Fees and Appeal Procedure)  
 
Chairperson:                  Mr.Mahinda Gammampila 
Commission Member:   Ms.Kishali Pinto-Jayawardena  
Commission Member:    Mr.S.G. Punchihewa 
Commission Member:   Dr. Selvy Thiruchandran 
Commission Member:   Justice Rohini Walgama 
 
Director-General: D. G. M. V. Hapuarachchi 
 
Appellant:  M.K.B. Jayasekera 
Notice issued to: Designated Officer, Office of the Parliamentary Commissioner 
for Administration (Ombudsman) 
 
Appearance/ Represented by: 
Appellant  -  Absent  
PA            - Absent 
 

RTI Request filed on               09.04.2018; 09.05.2018; 
14.05.2018; 07.09.2018 

IO responded on                    11.05.2018; 19.05.2018; 
18.09.2019 

First Appeal to DO filed on  17.09.2018 

DO responded on 04.10.2018 (by the DO) 

Appeal to RTIC filed on        14.12.2018 

 
Brief Factual Background: 
 
 
 
The Appellant on 02.07.2017 lodged an appeal with the Office of the Parliamentary 
Commissioner for Administration (Ombudsman) (the PA in the present appeal), 
against the Public Petitions Committee of the Sri Lanka Parliament stating that the 
said committee had acted negligently in an extremely unfair manner when inquiring 
into Petition No. COM/PP/2016/628. Accordingly, the PA decided to inquire into 
the same in terms of the powers vested with the Commissioner by Section 10 of the 
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Parliamentary Commissioner for Administration Act No. 17 of 1981 as amended by 
Act No 26 of 1994, and called for the report prepared by Peoples Bank via letter 
dated 17.07.2017. The same was received and thereafter forwarded to the Appellant 
by letter dated 14.08.2017.  
 
The Appellant responded to the same by letter dated 26.08.2017. Thereafter by letter 
dated 20.09.2017 the PA decided that it cannot intervene in the matter on the basis 
that the Appellant had lodged complaints with the Human Right Commission of Sri 
Lanka and the Public Petitions Committee. The PA had informed the Appellant of 
the same by letter dated 09.01.2018 as the Appellant had repeatedly queried the basis 
on which his appeal was dismissed.  
 
The Appellant had once again raised this query by letter dated 19.02.2018. The PA 
has by letter dated 11.05.2018 reiterated its previous responses and stated that in 
terms of Act No. 17 of 1981 the Commissioner for Administration entertained the 
Appellant’s complaint. It is further stated that during the course of this inquiry it 
became evident that the Public Petitions Committee had provided recommendations 
and accordingly the PA cannot further intervene in the matter. Furthermore, the PA  
stated that the Appellant’s request to implement the recommendations of the Public 
Petitions Committee has to be directed to the said Committee and the PA cannot 
intervene in the same. 
 
Background Facts in Relation to the Information Request: 
 
The Appellant by letter dated 09.04.2018 addressed to the Parliamentary 
Commissioner (Ombudsman), requested the following; 
 

1. A certified written statement explaining the basis on which the statement 
‘decided to inquire’ found in paragraph 2 of letter No. OMB/P/2/8/2225 
dated 17.07.2017 was made. 

2. A certified written statement explaining why/ the basis on which, the report 
was called from the Human Resource Manager of Peoples Bank (as states in 
paragraph 3 of letter No. OMB/P/2/8/2225 dated 17.07.2017), without 
informing the Appellant of the fact that the Parliamentary Ombudsman 
cannot intervene in the appeal date 02.07.2017 in the first instance. 

 
As there was no response, the Appellant sent a reminder dated 14.05.2018 addressed 
to the Administrative Officer and Information Officer of the Office of the 
Parliamentary Commissioner for Administration (Ombudsman). 
 
The Information Officer responded to this letter on 19.05.2018 stating that the 
Commissioner had responded to the queries raised by letters dated 09.04.2018 and 
02.05.2018 by letter dated 11.05.2018. The Appellant responded to this on 
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26.05.2018 stating that he had not received a response dated 11.05.2018 from the 
Commissioner. 
 
The Information Officer, responding to the allegation that a letter dated 11.05.2018 
had not been sent by the PA, annexed a copy of the same and posted it to the 
Appellant under a cover letter which was undated (…06.2018). There was extensive 
correspondence in relation to the contents of this letter and its adequacy between 
the Information Officer and the Appellant.   
 
Responding to the Appellant’s letter dated 08.08.2018, the PA by letter dated 
15.08.2018 stated that as the Information Officer of the PA,  he has no power to 
change the decision of the Parliamentary Commissioner for Administration in 
relation to File No. OMB/P/2/8/2225. In relation to the information request, the 
IO stated the following; 
 

1. The Powers, Functions and Duties of the Office of the Parliamentary 
Commissioner for Administration for its establishment in terms of Article 
156 of the Constitution have been laid out through Act No. 17 of 1981 which 
has been subsequently amended by Act No. 26 of 1996. Accordingly, in terms 
of the Act, the inquiry has been stopped. 

2. Information in relation to inquiries conducted by the Public Petitions 
Committee of the Sri Lanka Parliament have to be obtained from the said 
Committee. 
 

The Appellant, in response to this by letter dated 28.08.2018, stated that in terms of 
Paragraph 10 of Act No. 17 of 1981, as amended by Act No. 26 of 1994, a decision 
has been made to inquire into the Appellant’s complaint. However, the Appellant 
has requested a copy of the Amendment No. 26 of 1996 (under the RTI Act) so that 
he may apprise himself of the powers of the Commissioner as amended by the said 
Act.  
 
The IO responded to this on 30.08.2019 denying the information on the basis that 
it is already publicly available on www.ombudsman.gov.lk or www.document.gov.lk. 
The Appellant thereafter submitted an appeal to the DO on 17.09.2018 stating that 
a copy of this Act cannot be found on the websites. He further stated that the 
Commissioner for Administration has decided to consider his appeal and that action 
will be taken in terms of paragraph 10 of Act No. 17 of 1981 as amended by Act 
No. 26 of 1994, and to provide him with a copy of the said Act/s.  
 
The Appellant further states that the PA decided to conclude the appeal lodged by 
himself on the basis of the report provided by the Respondent (People’s Bank). The 
Appellant also requests the Acts through which the Commissioner has the power to 
decide on the appeal unilaterally.The IO had on 18.09.2018 further reiterated her 
response of 30.08.2018.  

http://www.ombudsman.gov.lk/
http://www.document.gov.lk/
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The DO responded on 04.10.2018 upholding the decision of the IO and redirecting 
the Appellant to the relevant websites from which the Acts can be obtained. 
Dissatisfied with the actions of the PA/DO the Appellant lodged an appeal with the 
Commission on 14.12.2018. 
 
Matters Arising During the Hearing: 
 
The DO, on 23.07.2019, submitted written submissions stating that all information 
requested by the Appellant had been provided while  reiterating the correspondence 
that took place between the Appellant and the PA. The DO submitted that the 
information requested concerned the complaint dated 02.07.2017 made by the 
Appellant to the PA alleging that he was unfairly ignored at the inquiry conducted 
by the Public Petitions Committee pursuant to his petition made thereto.  
 
In these written submissions the DO had also alleged that, 
 

1. It is unclear the decision on which the Appellant is appealing to the RTI 
Commission 

2. the Appellant has failed to disclose all material in relation to his information 
request on appeal to the RTI Commission  

3. the information requested as stated in appeal to the Commission is unclear. 
 

The DO  also stated that the Parliamentary Commissioner for Administration Act 
No. 17 of 1981 provides that the duties and functions of the Ombudsman are to be 
confidential. Accordingly, it was observed that the need has arisen to ascertain 
whether the Appellant has acted in breach of the said Act. Section 20 of the Act 
clearly states that any person in breach of the confidentiality clause can be convicted 
of an offence. Furthermore, Section 21 (2) of the Act states that, 
 

The Ombudsman or any officer on his staff shall not be called to give evidence in any court 
or in any proceedings of a judicial nature, in respect of any report made by the Ombudsman 
under this Act, or against any other person in respect of the publication by such person of a 
substantially true account of such report. 

 
Therefore, the need has arisen to inquire into whether there is any legal impediment 
to give evidence before the RTI Commission. In this context, the DO submitted 
that if his presence was required before the Commission then he be informed within 
one week of the receipt of the submissions.  
 
The Appellant was absent. 
 
Order: 
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This appeal was listed for hearing before the Commission due to the lack of clarity 
in both the information asked for by the Appellant and the information supplied as 
of record by the Public Authority as at the point that the Appellant’s appeal was 
considered under Section 32 (1)(a) of the RTI Act.  
 
In particular, it was not clear, prior to the forwarding of the relevant responses by 
the Public Authority that, in fact, the Appellant’s requests had been responded to, 
as mandated under and in terms of the RTI Act. On consideration of the entirety of 
the material before us at this point however and taking the comprehensive responses 
of the Public Authority into account, it appears that the instant information requests 
have been answered to the extent possible. It is also noteworthy that the Appellant 
has failed to pursue his application before this Commission with due diligence.  
  
In the foregoing, the decision of the DO is affirmed in terms of Section 32(1)(a) of 
the Act.      
 
A further point has arisen for elucidation. In the  written submissions of the PA, the 
question has been raised as to whether there is a legal impediment to the ‘giving of 
evidence’ of ‘the Ombudsman or any officer on his staff’ before the Commission in terms 
of Section 21 (2) of the Parliamentary Commissioner for Administration Act No. 17 
of 1981, viz; 
 

The Ombudsman or any officer on his staff shall not be called to give evidence in any court 
or in any proceedings of a judicial nature, in respect of any report made by the Ombudsman 
under this Act, or against any other person in respect of the publication by such person of a 
substantially true account of such report. 

 
In consideration of this question, it is pertinent that in the Determination of the 
Supreme Court regarding the Reparations Bill, (SD 19-20/2018, SCM 26.07.2018), 
the Court observed that ‘the application of the RTI Act enjoys quasi-constitutional 
protection by virtue of its genesis in Article 14A.’ 
 
It is a question to be determined in a fit case as to whether the proceedings before 
this Commission is of a ‘judicial nature’ to merit the application of Section 21(2) of 
the Parliamentary Commissioner for Administration Act No. 17 of 1981. The 
dismissal of this appeal on its substantive facts do not warrant such consideration. 
 
It only remains to be noted, in so far as the RTI Act vis a vis the Parliamentary 
Commissioner for Administration Act No. 17 of 1981 is concerned, that in 
Transparency International Sri Lanka v Presidential Secretariat (RTIC Appeal 06/2017, 
Order delivered on 04.12.2018) this Commission decided that, 
 

…the spirit and letter of the RTI Act brought into Sri Lanka’s statute books in 2016 
with the modern objective of ‘combating corruption and promoting accountability and good 
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governance’ (vide preamble to the RTI Act) cannot effectively operate if Section 8(1) of the 
DALL continues to be concurrently valid. It was precisely to address this situation that 
Section 4 of the RTI Act provides that; “The provisions of this Act shall have effect 
notwithstanding anything to the contrary in any other written law and accordingly in the 
event of any inconsistency or conflict between the provisions of this Act and such other written 
law, the provisions of this Act shall prevail.”  
 
This, we find, falls within the four corners of the caution that, the generalia maxim will not 
apply if there is “...something in the nature of the general one making it unlikely that an 
exception was intended as regards the special Act.” (Ceylon Coconut Producers Co-operative 
Union v. C. Jayakody, supra) 

 
This appeal is concluded.  
***** 
 


