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TISL v. Prime Minister’s Office

RTICAppeal/05/2017

(Appeals heard as part of the meetings of the Commission on 12.06.2017 (RTIC
Appeal/05/2017),19.06.2017( RTIC Appeal/06/2017), 08.08.2017, 25.09.2017, 06.11.2017;

08.01.2018; 23.02.2018 (delivery of Order on Jurisdiction); 24.04.2018 (amendment of papers
by Appellant); 26.06.2018;04.09.2018;and 30.10.2018

Record of Proceedings and Order On Merits delivered on 4th December 2018

Present

Mr. Mahinda Gammampila Chairman

Ms. Kishali Pinto-Jayawardena Commissioner

Mr S.G. Punchihewa Commissioner

Dr. Selvy Thiruchandran Commissioner

Justice Rohini Walgama Commissioner

Information Request filed on 03.02.2017

Response by Information Officer 01.03.2017

Appeal filed to Designated Officer on 10.03.2017

Response by Designated Officer on 14.03.2017

Appeal filed to RTI Commission on 12.05.2017

Written Submissions/Further Written Submissions filed on;

(By the Appellant: 25.07.2017, 23.10.2017, 04.01.2018; 08.01.2018; 25. 06. 2018;
25.10.2018; 23.11.2018 )

(By the Respondent: Prime Minister’s Office: 31.07.2017, 08.09.2017, 02.01.2018;
04.09.2018

Counsel for the Appellant:

Mr. Gehan Goonetilleka, AAL

Ms Sankhitha Guneratne, AAL

Counsel for the PA (PMO):
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Mr. Nerin Pulle, Deputy Solicitor General, Department of the Attorney General

Mr. Suren Gnanaraj, State Counsel, Department of the Attorney General

Appellant (TISL) represented by:

Mr. Asoka Obeyesekere, Executive Director, TISL

Lakwijaya Bandara, legal officer, TISL

PA (PMO) represented by :

Mr Saman Ekanayake, Secretary to the Prime Minister

Brief Description of the Facts

On 3rd February 2017, the Appellant (Transparency International, Sri Lanka) filed an information request
to the Public Authority (viz; the Prime Minister’s Office under Section 24 (1) of the Act.

The letter to the Prime Minister’s Office requested a certified copy of the Declaration of Assets and
Liabilities of Prime Minister RanilWickremesinghe for the years 2015 and 2016.

At the time, the Appellant had submitted the request to the Secretary to the Prime Minister on the basis
that it was ‘unable to obtain the name of the Information Officer’ at the respective offices. The
Appellant’s information request to the Prime Minister’s Office was rejected by the Secretary to the
Prime Minister on 1st March 2017 (to whom the information request was addressed by the Appellant
under Section 23 (1)(b) as aforesaid) and again reiterated on 14thMarch 2017.

Under and in terms of Section 32 (1) of the Act, on 15thMay, an Appeal was received dated 12th May
against the decision of the Designated Officer of the Prime Minister’s Office. A jurisdictional issue
arose for determination on two preliminary questions of law requiring to be first answered
in the Appeal;

- Whether the requirement of averment of citizenship on the part of the information
requestor as an organisation is a mandatory requirement in terms of Section 3 (1) of
the RTI Act No.12 of 2016 read with Section 43 of the said Act?

- Is the said requirement a fatal irregularity or a curable defect at the second stage of
appeal before the Commission?

Several hearings on this matter were held where the Public Authority, represented by the
Deputy Solicitor General, the Department of the Attorney General contended that the
appeal should be dismissed in limine as the Appellant, (being an organisation), would be
conferred with ‘citizenship status’ and thus enabled to file information requests within the
meaning of Section 43 of the Act only if it is averred that it is a citizen. Section 43 allows
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only incorporated or unincorporated bodies whose membership of ‘not less than three-
fourths’ are Sri Lankan citizens to file information requests to a Public Authority.

It was urged that while averring citizenship by an individual may not be a mandatory
requirement given the object and purpose of the RTI Act, there was a separate bar imposed
on organisations who utilise the Act as that duty was mandatory in those instances and that
this goes to the core of whether the Commission will be seized and possessed with
jurisdiction to hear and determine an appeal. Further, that same requirement applied in
filing appeals to the RTI Commission in terms of Section 32 (1) of the RTI Act as only a
citizen has the right of appeal. However the Appellant had failed to aver citizenship either
in the original information request or in appeal.

Placing reliance on the Determination of the Supreme Court in SC.SD 19/2016, SCM
23.02.2016) in respect of a Bill titled ‘Budgetary Relief Allowance of Workers’, it was argued
further for the Respondents that where the Constitution or a statute expressly reserves a
right for the exclusive benefit of citizens, that the said right can only be exercised by a
citizen. The Appellant submitted that the failure to aver citizenship on its part had not been
raised by the respondent officers of the said Public Authorities nor had the Appellant been
asked to submit proof of citizenship. In any event, it was claimed that the lapse could be
corrected at the appeal stage before the Commission in accordance with Rule 17 relating to
Defective Appeals in the Rules of the RTI Commission on Fees and Procedure (viz; Gazette
No 2004/66, 2017.02.03).

By Order dated 23rd February 2018, it was determined that jurisdictional defects impugned
in the Appeals cannot be cured by recourse to Rule 17 which applies to a situation where
an Appeal is deficient on the merits of the substantive matter/s in issue (ie; for instance,
where an Appeal is unclear in the factual information that is sought or is lacking relevant
documentation in that regard).

However in pursuance of its inherent powers under Section 32 (1) of the Act to determine
if the Appellant has a right of appeal in the context of jurisdictional facts (albeit contingent)
that must be ascertained and emphasizing that the right of appeal must be preserved to the
broadest extent possible, the Appellant was allowed to amend the papers in order to aver
citizenship before the Commission. This was to satisfy the caveat as to membership in
Section 43 while at the same time, restricting this requirement to organisations in general
and emphasizing that this does not mean that proof of citizenship must be offered, unless in
instances where a genuine objective doubt objectively arises as to membership.

Accordingly, the Appellant cured the said defect/s through papers submitted on
24.04.2018. The Appeal was then heard on its merits.
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Order on the Merits

Sri Lanka has enacted a specific law which provides for the submissions of Declarations of
Assets and Liabilities by specified categories of persons (emphasis ours), namely the
Declaration of Assets and Liabilities Law, No. 1 of 1975 (as amended). This Law (hereafter
referred to as DALL) prescribes a specific structure in respect of who is statutorily required
to give such declarations and to whom the same may be given which the Commission must
take note of. Therefore the question as to disclosure of Declarations of Assets and
Liabilities in the context of Right to Information merits more deliberate consideration than
where an RTI law would operate sans such a specific law as would be the case in many
countries in this region.

Section 4 (a) of DALL states that the declaration shall be made to the President (i) by the
Speaker of Parliament, (ii) by Ministers of the Cabinet of Ministers, other Ministers and
Deputy Ministers, (iii) by Judges and other public officers appointed by the President.
Section 4 (b) states that the declaration shall be made to the Speaker by all other Members
of Parliament not referred to in paragraph (a). Section 4 (ia) states that the declaration be
made to the Commissioner of Elections by;

(i) office-bearers of recognized political parties for the purposes of elections
under the Presidential Elections Act. No. 15 of 1981, Parliamentary Elections Act, No.
1 of 1981, the Provincial Councils Elections Act, No. 2 of 1988, the Development
Councils (Elections) Act, No. 20 of 1981 or the Local Authorities Elections Ordinance:

(ii) candidates nominated for election at elections to be held under the
Presidential Elections Act, No. 15 of 1981, the Parliamentary Elections Act, No. 1 of
1981, the Provincial Councils Elections Act, No. 2 of 1988, the Development Councils
(Elections) Act. No. 20 of 1981 or the Local Authorities Elections Ordinance.

It is discernible that, under these provisions, that the Public Authority (namely the Prime
Minister’s Office) is not mandated to obtain/retain the Declaration of the Assets and
Liabilities of the Prime Minister who declares his assets and liabilities to the President
under Section 4 (a) (ii) of the Law.

In refusing the information by letter dated 01.03.2017 and reiterating the same on
14.03.2017, the DO cited a Ruling by the Speaker of Parliament on 27th of February 2017
stating that information pertaining to asset declarations of parliamentarians can only be
released through the procedure laid down in the Declaration of Assets and Liabilities Law.
The said Ruling was made available to the Commission upon a direction to that effect being
made on 26.06.2018. We have ruled on the same in a connected appeal (RTIC No6 of 2017).
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Where this Appeal is concerned vis a vis the Office of the Prime Minister, we accept the
contention of the Respondent that the PA does not keep the requested information in its
‘custody, possession or control’ in terms of Section 3 of the Act. However, Regulation 4,
Clause 6 of the RTI Regulations (gazetted under Gazette No. 2004/66 dated 03.02.2017)
states that;

“if the request relates to information which the Information Officer is aware is held by
another Public Authority, the Information Officer shall duly in written format transfer
the request to the concerned Public Authority and inform the citizen making the
request accordingly within 7 days from the date of receipt of the request”

In satisfaction of the requirements of the Act read with the aforesaid Regulations, it was
incumbent on the IO, provided that he/she was aware that the information is held by
another Public Authority, to have transferred/forwarded the said request to the ‘concerned
Public Authority’ and to have informed the citizen requestor accordingly.

Where Sri Lankan law is concerned, the duties and functions of this Commission pertain to
not only ‘hearing and determining any appeals’ under Section 32 (1) (viz Section 15(f) but
also ‘ensure the due compliance by Public Authorities of the duties cast on them under this
Act.’ In the yet early days of the operationalizing of this Act, it is important that these duties
are clearly emphasized and conformed to.

The decision of the Designated Officer is affirmed.

Order is directed to be conveyed to both parties in terms of Rule 27 (3) of the Commission's
Rules on Fees and Appeal Procedures (Gazette No. 2004/66, 03.02.2017).

The Appeal is concluded.

……………………………………………...
Mahinda Gammampila – Chairman

……………………………………………...
Kishali Pinto – Jayawardena – Commissioner

……………………………………………...
S.G. Punchihewa – Commissioner

……………………………………………...
Dr. Selvy Thiruchandran – Commissioner

……………………………………………...
Justice R. Walgama - Commissioner
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