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B. M. I. C. Gunawardena v Survey Department of Sri Lanka

RTIC Appeal/104/2017 (Order adopted as part of a formal meeting of the Commission on

19.12.2017 subsequent to the proceedings of the Commission meeting held on 31.10.2017)

Chairperson:Mr. Mahinda Gammampila

Commission Members: Ms. Kishali Pinto-Jayawardena

Mr. S.G. Punchihewa

Dr. Selvy Thiruchandran

Present: Director-General Mr. Piyathissa Ranasinghe

Appellant: B. M. I. C. Gunawardena

Notice issued to: The Surveyor- General/ Designation Officer - Survey Department of Sri Lanka

Appearance/ Represented by:

Appellant: Absent.

PA: P. K. L. S. Panduwawala, Senior Superintendent of Surveys

R. A. N. M. Jayasekera, Legal Officer -Survey Department

RTI Request filed on: 26.07.2017

IO responded on: Not attached. The IO has responded

First Appeal to DO filed on: 10.08.2017

DO responded on: Not attached. The DO has responded

Appeal to RTIC filed on: 25.08.2017

The Appellant was absent. P. K. L. S. Panduwawala, Senior Superintendent of Surveys and R.A.

N. M. Jayasekera, Legal Officer - Survey Department were present on behalf of the Designated

Officer (DO) representing the Public Authority (PA).

Brief Factual Background:

The Appellant had by information request dated 26.07.2017, requested the documents relating to

the bid submitted by M/S Instech Pvt. Ltd for the procurement of the annual requirements 2017
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(BID No: SD/I/2017 Item No 12: GNSS Receivers – 30 Nos). The following items were

specifically requested.

a) The form of bid submitted by Instech Pvt. Ltd

b) The Bid Signatory Authorization document submitted by Instech Pvt. Ltd

c) The past experience record of similar supplies (if any) submitted by Instech Pvt. Ltd

d) The service centre/ technical division details (if any) submitted by Instech Pvt. Ltd

e) The Company profile/ organization chart (if any) submitted by Instech Pvt Ltd

f) The Warranty and maintenance details / maintenance plan submitted by Instech Pvt Ltd

g) The TEC report on GNSS receiver tender

h) The Static observation files both 3hr and 2hr (soft copy of RINEX files) obtained from

Hi- Target V60 receivers and SLCORSNET base files (soft copy of RINEX files) used

to process the above data

Since the IO and the DO both refused to provide all information, except item g) i.e. the TEC

report on GNSS receiver tender, citing the exemption under Section 5 (1) (d) of the Right to

Information Act No 12 of 2016, an appeal dated 25.08.2017 was made to the Commission.

Matters Arising During the Hearing:

In the instant matter, the PA clarified that the tender bid in question was in relation to a

surveying instrument for which the Appellant had also made a bid, along with others. However

his tender was not selected due to queries being raised in relation to the accuracy of the product

he offered which would not suit the purposes for which the instrument was being bought. The

Legal Officer reading out the information request stated that the PA had provided item g) of the

request.

The PA submitted that the exemption cited by the IO and DO in declining to release the

information was Section 5 (1) (d).

Section 5 (1) (d) exempts;

“information, including commercial confidence, trade secrets or intellectual property,

protected under the Intellectual Property Act, No. 36 of 2003, the disclosure of which
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would harm the competitive position of a third party, unless the public authority is

satisfied that larger public interest warrants the disclosure of such information.”

However, it was further submitted that though the exemption was cited at that stage, the PA had

considered the matter and wished to emphasize that the non-provision of information was owing

to the fact that it involved the details of a third party. The Commission pointed out that in the

event the third party exemption is claimed i.e. Section 5 (1) (i), then a PA is under a duty to

obtain written consent from the third party under and in terms of Section 29 (1) of the Act. It was

noted that it is for the PA to decide whether they wish to claim a new exemption at the stage of

appeal before the Commission

The PA pleaded that the DO (the Surveyor-General) had been unclear on how to respond to the

Appellant and could not obtain clarification on the matter expeditiously. Therefore, it had been

constrained to cite the reason for the refusal as the exemption in terms of Section 5 (1) (d). It was

also stated that, given that it has a clearer understanding of the Act, the matter will be clarified

before the Commission at the next hearing once the DO is apprised of the same.

Order:

The PA is directed to assess the facts of the case further and submit written submissions prior to

the next date on whether or not it is amenable to providing the information not provided thus far.

In the event of refusal, the PA is under a duty to cite the specific exemption being relied on by it

for the further consideration of this Commission in coming to a decision on the matter.

The appeal is adjourned for the 19th of December 2017 at 11.00 a.m.

*****

RTICAppeal (In person)/104/2017 (Order adopted as part of a formal meeting of the

Commission on 19.12.2017)

Order under Section 32 (1) of the Right to Information Act, No 12 of 2016 and Record of

Proceedings under Rule 28 of the Right to Information Rules of 2017 (Fees and Appeal

Procedure)
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Chairperson: Mr. Mahinda Gammampila

Commission Members: Ms. Kishali Pinto-Jayawardena

Mr. S.G. Punchihewa

Dr. Selvy Thiruchandran

Justice Rohini Walagama

Present: Director-General Mr. Piyathissa Ranasinghe

Appellant: B. M. I. C. Gunawardena

Notice issued to: The Surveyor- General/ Designation Officer - Survey Department of Sri Lanka

Appearance/ Represented by:

Appellant - B.M.I.C. Gunawardena

L.K. Jayasinghe (accompanying Appellant)

PA - S.A.R. Sumedha, Senior Superintendent of Surveys

Matters arising During the Course of the Hearing:

The PA on the previous occasion claimed the third party exemption under Section 5 (1) (i) of the

Act and sought the consent of the third party, i.e. Instech Pvt. Ltd, to the disclosure of the

information. The third party had refused consent in writing.

The Commission pointed out that in this instance the Commission can order the release of the

information only if it is appeased of a public interest that outweighs the private interest in non-

disclosure. The Commission queried the Appellant as to how the release of the information

requested would be in the public interest. The Commission further noted that the exemption

applies only to items A to F and that item G does not fall within the said exemption.

The PA submitted that in relation to all documents it does not have any objection to issuing such

on an order of the Commission. It was only because the third party objected to the provision of

the information that the PA refused.

When the Commission questioned the Appellant as to what public interest is seen in the matter,

the Appellant submitted that the tender has been awarded to this third party who was not the

lowest bidder and that on receipt of the technical evaluation report from the surveyor general he

came to know that several important details were not provided. When queried as to how this

relates to the TEC report (item G) the Appellant responded in his submission stating that the
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report will show how the results obtained by Instech Pvt. Ltd are only marginally better than

those of the Appellant’s Company and that the PA had given only the values without showing

how the values were calculated. He further submitted that Instech Pvt .Ltd was a dummy

company which has not been established according to law.

The Appellant stated that item A i.e. The form of bid submitted by Instech Pvt Ltd in not a

confidential document since it is maintained with the Company- Registrar’s Office. Although the

Appellant attempted to obtain a copy from the said office it was unable to provide him with such

since the Company has not fulfilled its registration requirements since 2008. The Appellant

further submitted that in procedures governing tenders the persons signing should be authorized

personnel and the procedure overall should be according to standard rules and practice which

ensures transparency and accountability. Representations were made on behalf of the Appellant

that the Director of Instech Pvt. Ltd is also a Director of another Company which also submitted

a bid in this instance. The Appellant sought to ascertain whether the proper authority had signed

the tender document as if not it would mean that any person can sign tenders which will be in

breach of the rules and regulations in relation to tenders.

Order:

The Appellant is directed to file written submissions on items A – F being public documents.

The PA is directed to file written submissions on its argument that the information comes within

the purview of Sections 5 (1) (i) and 29 as during submissions it became evident that the

information was not supplied in confidence by a third party/ is a public document.

The PA is also directed to have its legal officer appear before the Commission on the next

occasion.

The Appeal is adjourned for the 14th of February 2018 at 1.30 p.m.

*****

RTICAppeal (In person)/104/2017(Order adopted as part of a formal meeting of the Commission

on 14.02.2018)

Order under Section 32 (1) of the Right to Information Act, No 12 of 2016 and Record of

Proceedings under Rule 28 of the Right to Information Rules of 2017 (Fees and Appeal

Procedure)

Chairperson: Mr. Mahinda Gammampila
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Commission Members: Mr. S.G. Punchihewa

Dr. Selvy Thiruchandran

Justice Rohini Walagama

Present: Director-General Mr. Piyathissa Ranasinghe

Appellant: B. M. I. C. Gunawardena

Notice issued to: The Surveyor- General/ Designation Officer - Survey Department of Sri Lanka

Appearance/ Represented by:

Appellant - B.M.I.C. Gunawardena

L.K. Jayasinghe (accompanying Appellant)

PA - P. K. L. S. Panduwawala, Senior Superintendent of Surveys

R. A. N. M. Jayasekera, Legal Officer -Survey Department

Matters Arising During the Hearing:

The PA submitted that the refusal to provide all items of information except item G was due to

the mistaken understanding that the information falls within the exemption under Section 5 (1)

(i). However, it appears that a majority of the items are in any event held with the Company-

Registrar’s Office and are therefore public documents. Tender documents are not generally

documents submitted in confidence although the person receiving the documents is required to

maintain confidentiality until the tender is awarded. Further since the documents related to a

tender that has already been awarded there is no objection in providing the information and

Section 5 (1) (d) does not apply.

The PA stated that it does not have item E (Company profile/ organization chart (if any)

submitted by Instech Pvt. Ltd) in its custody.

The Appellant further submitted in relation to item H (Static observation files both 3hr and 2 hr

(soft copy of RINEX files) obtained from Hi- Target V60 receivers and SLCORSNET base files

(soft copy of RINEX files used to process the above data) is not that supplied by the third party

but rather observations of the PA subsequent to a demonstration where each bidder has to

demonstrate its instrument, which the PA used to come to its decision of whom the tender is

awarded to.

Order:
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The PA is directed to provide items A-F (excluding E) and H to the Commission within one

week. The documents will be then forwarded to the Appellant by the Commission.

The Appeal is concluded.

****


