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RTICAppeal(In-Person)/37/2018 - Order under Section 32 (1) of the Right to Information Act,
No 12 of 2016 and Record of Proceedings under Rule 28 of the Right to Information Rules of
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23.02.2018

Chairperson: Mr. Mahinda Gammampila
Commission Members: Mr. S.G. Punchihewa

Dr. Selvy Thiruchandran
Justice RohiniWalgama

Present: Director-General Mr. PiyathissaRanasinghe

Appellant: Mr. H.L. Karunasena
Notice Issued to: Mr. H. SanjeewaSomarathna, Vice- Secretary, Judicial Service

Commission

Appearance/ Represented by:
Appellant - Absent
Public Authority - Mr. D.M.D.C. Bandara, SAS – Judicial Service Commission

Ms W.M. Nilanthi Shamani, Courts Registrar/Administrative
Officer- Judicial Service Commission

RTI Request filed on :08.09.2017
IO responded on : 03.10.2017
First Appeal to DO filed on : 09.10.2017
DO responded on : 07.11.2017
Appeal to RTIC filed on : 17.11.2017

Brief Background Facts

The Appellant had requested the following information, by an information request dated
08.09.2017:

With regards to the competitive exam held on 23.08.2003 by former Secretary of the
Judicial Service Commission for the purpose of promoting Grade II court clerical officers
to Grade I:

1. The total number of candidates who passed the examination
2. The total number of candidates who failed the examination
3. The full names of each and every candidate who passed the examination and the

designations held at the time by each such candidate
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4. The full names of each and every candidate who failed the examination and the
designations held at the time by each such candidate

5. Has the Secretary of the Judicial Service Commission providedthe result sheet
pertaining to examination to each candidate who sat for the exam?

6. If so, the date of issuance of the result sheet and the Judicial Officer that has
forwarded it?

The Information Officer (IO) by letter dated 03.10.2017 had denied the provision of the
information requested since it was not in the possession of the Public Authority (PA). Being
dissatisfied with the response of the IO, the Appellant had made an appeal to the Designated
Officer (DO) on 09.10.2017. The DO by letter dated 07.11.2017 had denied the information
requested reiterating the position of the IO. The Appellant thereafter made an appeal to the
Commission on 17.11.2017.

Matters Arising During the Hearing

The Appellant was absent at the hearing. The Appellant had however, consequent to issuance
of notice, sent his written submissions and also notified the Commission by letter dated
20.02.2018 that he was in poor health. Accordingly, pursuant to Rule 20 (8) of the RTI
CommissionRules on Fees and Appeal Procedure gazetted on 03.02.2017 by Gazette No.
2004/66, the Commission decided to take the matter up for consideration in the Appellant’s
absence.

The DO had submitted to the Commission by letter dated 22.02.2018 that the information
requested by the Appellant in his information request was not in the possession of the PA as
the relevant documents have been destroyed owing to the fact that it was almost fifteen years
old. The representatives of the DO who were present at the hearing confirmed the same and
further submitted that consequent to an internal policy adopted by the PA, before the
enactment of the Right to Information Act, No.12 of 2016, documents were preserved only
for a time period of 5 years. The PA further submitted that this was a common policy adopted
by PAs before the enactment of the Right to Information Act which in Section 7 mandates
documents, already in existence at the time of the enactment of the Act, to be preserved only
for a time period of ten years.

Order

Section 3(1) of the Right to Information Act, No.12 of 2016 reads as follows

3. (1) Subject to the provisions of section 5 of this Act, every citizen shall have a right
of access to information which is in the possession, custody or control of a public
authority
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Accordingly, the right of the citizen to acquire information from a PA arises only when the
PA concerned is [emphasis ours] in the possession, custody or control of the information
requested.

In the instant matter, the information requested by the Appellant dates back to the year of
2003 and we note as of record that the PA submits that the information requested is not in its
possession since it has been destroyed consequent to an internal policy adopted by the PA.
We also note that the same has been submitted in written format by the PA by letter dated
22.02.2018.

In the foregoing circumstance, the decision of the DO is affirmed.

The Appeal is concluded. This Order is directed to be conveyed to both parties in terms of
Rule 27 (3) of the Commission's Rules on Fees and Appeal Procedures (Gazette No. 2004/66,
03.02.2017).

****


