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Premalal Abeysekera v Ministry of Education

RTIC Appeal/25/2017 (Order adopted as part of a formal meeting of the Commission on
20.04.2018)

Order issued under Section 32 (1) of the Right to Information Act, No 12 of 2016 and Record of
Proceedings conducted as part of the meetings of the Commission on 17.07.2017; 21.08.2017;
16.10.2017; 06.11.2017; 27.11.2017; 27.03.2018 under Rule 28 of the Right to Information
Rules of 2017 (Fees and Appeal Procedure)

Chairperson: Mr. Mahinda Gammampila
Commission Members: Ms. Kishali Pinto-Jayawardena

Mr. S.G. Punchihewa
Dr. Selvy Thiruchandran
Justice Rohini Walagama

Present: Director-General Mr. Piyathissa Ranasinghe

Appearance/ Represented by:
Appellant - Mr. Premalal Abeysekera
PA Mr. Prasad Weerasiri Director-National Operations (on behalf of the DO)
Third Party – Ms. S. D. Seneviratne

RTI Request filed on: 14.02.2017
14.03.2017

IO responded on: 03.07.2017 (to a further request of
the Appellant relating to the same
subject matter dated 16.03.2017)
Further response (after the Appellant
filed to the RTI Commission);
24.07.2017 & 17.08.2017

First Appeal to DO filed on: 14.07.2017 to denial of information
in RTI request dated 14.02.2017

DO responded on: 17.10.2017

Appeal to RTIC filed on: 17.05.2017

Matters Arising During the Course of the Hearing

The facts of this appeal as transpiring before the Right to Information Commission during
hearings on 17.07.2017; 21.08.2017; 16.10.2017; 06.11.2017; 27.11.2017 and 27.03.2018 are as
follows.
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By request dated 14.02.2017 the Appellant sought a certified copy of the statement of assets and
liabilities of the former Principal of Southlands College Galle, Ms Shanthi Seneviratne. By
request dated 14.03.2017, the Appellant sought documents relating to the admission of children
in 2017 to the following schools.

1. Aloysius College Galle

2. Mahinda College Galle

3. Richmond College Galle

4. Southlands College Galle

5. Anuladevi Girls’ School Galle

6. Sanghamitta Balika Vidyala Galle

7. Siridamma College Galle

8. Rippon Girls College Galle

The Appellant had initially requested this information from the Principals’ of the respective
schools. However subsequent to the response from the Principal, Sanghamitta Balika Vidyala
Galle, stating that the authority to issue such information has been vested with the Additional
Secretary (Administration) Ministry of Education (Information Officer), the Appellant directed
the information request to the Ministry.

On the date of the second hearing (viz; 21.08.2017) the Public Authority had provided the
Appellant with part of the information requested in the request of the Appellant dated 14.03.2017
as indicated by letters dated 24.07.2017 and 17.08.2017 (No. ED/RTI/1703/034). The PA had
attached an RTI 04 form to the letter dated 24.07.2017, addressed to the Appellant indicating the
same. The PA had also by the said letter, denied the information in relation to the statement of
assets and liabilities of the former Principal.

Where the Public Authority (Ministry of Education) was concerned, it failed to send a
representative on the first two days of hearing of this Appeal (viz; 17.07.2017 and 21.08.2017.
On the second date of hearing, (viz; 21.08.2017), the Appellant explained that it was probably
because the information had been supplied to him in respect of the information request dated
14.03.2017 that the Public Authority had not deemed it necessary to attend the hearing of the
Commission. However he stated that some of the pages were not clear and that he had not gone
through the entirety of the information given to ascertain whether all the information in request
dated 14.03.2017 had been provided. Further, he stated that information relating to the request
dated 14.02.2017, namely information concerning the assets and liabilities of the former
Principal of Southlands College Galle, Ms Shanthi Seneviratne had not been provided to the
Appellant. He clarified that the Information Officer of the Public Authority had stated that they
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could not provide this information and had asked the Appellant to submit an appeal to the
Designated Officer on an RTI 10 form.

In an interim order issued by the Commission at the conclusion of the second hearing into this
appeal (viz; 21.08.2017), the Appellant was directed to go through the information already
provided relating to request dated 14.03.2017 and to identify any incomplete/ missing
information if any. Further the Appellant was directed to submit an appeal to the Designated
Officer in relation to the subject matter of the information request dated 14.02.2017. The
Commission took specific notice of the confusion caused in the non-observance of the appeal
procedures as a result of initial uncertainty in the designations of Information Officers by the
Public Authority.

It was also noted that the provision of information to the Appellant in part or in full does not
excuse the said Public Authority from the duty to appear before the Commission when formally
noticed to do under and in terms of the RTI Act, No 12 of 2016.

On the next date of hearing (viz; 16.10.2017), the Appellant notified the Commission that all the
information asked for had been provided to him excepting the certified copy of the statement of
assets and liabilities of the former Principal of Southlands College Galle, Ms Shanthi Seneviratne
in the said information request dated 14.02.2017. It was also disclosed that on 14.07.2017, the
Appellant had written to the DO regarding the refusal of the said information.

As the Public Authority failed to appear for the third time before the Commission a warning
letter was issued to the Designated Officer Mr. S. Hettiarachchi, Secretary, Ministry of
Education to be present either himself or through an authorized representative of the Public
Authority on the next date of hearing (viz; 06.11.2017), pointing out that non-appearance
constituted an offence under and in terms of Section 39(1)c) of the RTI Act.

On that day, the Public Authority (upon being duly represented) submitted that the Public
Authority had declined to provide a certified copy of the statement of assets and liabilities of the
former Principal of Southlands College Galle, Ms Shanthi Seneviratne (letter of the DO refusing
the information dated 17.10.2017) on the basis that this was the information supplied by a third
party to the Public Authority which would fall under the exemption in Section 5 (1) (i), and the
third party had refused to consent to the disclosure. Consequently, as mandated under Section
29(2) (c), the DO had refused the information request.

The Public Authority contended that it was not within the province of the PA to release this
declaration of assets and liabilities since it was obtained from the respective individual in a
sealed form and that information on an individual’s assets and liabilities may be released only in
limited circumstances as specified in the Declaration of Assets and Liabilities Law No. 1 of 1975
(as amended) by specified authorities, such as the Commission to Investigate Allegations of
Bribery and Corruption or in exceptional circumstances under and in terms of specific laws such
as those laid down under the Inland Revenue Act No 10 of 2006.
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During the hearings, the Commission observed that the refusal by the IO of the Public Authority
on 16.03.2017 specifies that the exemption pleaded is Section 5 (1) (a) of the Right to
Information Act No 12 of 2016 relating to privacy which conflicts with the exemption cited by
the DO which relates to Section 5 (1) (i) (read with Section 29) of the Act pertaining to
confidential information submitted by third parties to Public Authorities.

The Public Authority explained that reliance on Section 5 (1) (a) of the Act was by the IO and
not the DO. He stated for the record that the PA is now clearly relying on the third party
exemption provided for under Section 5 (1) (i). Ms Shanthi Seneviratne, the third party in
question had, by letter dated 29.08.2017, had categorically refused to consent to the release of
the information, upon being written to her by the DO on 24.08.2017 by letter bearing No
ED/RTI/1703/034, querying whether she refuses or consents to the disclosure as required by
Section 29 (1) of the Act.

In counter-response, the Appellant stated that he made several requests to the Secretary Ministry
of Education in 2016, under the Declaration of Assets and Liabilities Law No. 1 of 1975 and the
Secretary at the time had provided the information. Upon being questioned on this statement by
the Commission, he explained that this was prior to the enactment of the RTI Act in 2016. A
decision of the Secretary reflected in letter dated 29.02.2016 was handed over by the Appellant
to the Commission for inspection.

Order

The disputed portion of this appeal pertains to an information request filed by the Appellant
requesting a certified copy of the statement of assets and liabilities of the former Principal of
Southlands College Galle, Ms Shanthi Seneviratne.

The DO refused the information on 17.10.2017 on the basis that this amounted to information
supplied by a third party to the Public Authority which would fall under the exemption in Section
5 (1) (i) read with Section 29 of the Act and that the third party had refused to provide the
information (letter written by the third party, Ms Seneviratne dated 29.08.2017 in response to the
query posed to her by the DO on 24.08.2017 by letter bearing No ED/RTI/1703/034).

Under and in terms of Section 5 (1) (i) read with Section 29 of the Act, though a Public
Authority is compelled to deny information supplied to it on a confidential basis by a third party
who refuses to consent to the release of the information (Section 29 (2) (c)), the proviso to that
Section stipulates that information can be disclosed by order of the Commission, if (the public
interest’) in ‘the release of the information concerned demonstrably outweighs the private
interest in non-disclosure.’
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In assessing the public interest as stipulated by the proviso to Section 29 (2) (c) read with the
general public interest override in Section 5(4) of the Act in order to arrive at a determination as
to the release of the said information and as a matter of comparative guidance, it is notable that
in India, both the courts and Information Commissions have been agreed on the need for
accountability and transparency in regard to the declarations of assets and liabilities of politicians
or those contesting for political office (Union of India (UOI) v. Respondent: Association for
Democratic Reforms and Another; with People's Union for Civil Liberties (PUCL) and Another
v. Union of India (UOI) and Another, Decision: 2 May, 2002, 2002 AIR 2112; 2002 (3) SCR
294). However, the courts have been demonstrably more cautious in regard to information
requests relating to declarations of assets and liabilities of public officials in similar
circumstances.

Girish Ramchandra Deshpande v Central Information Commissioner & Others ((2013) 1SCC
212) concerned an information request asking for the service records in terms of memos and
punishments, gifts received and the assets and liabilities of an Enforcement Officer working in
the Regional Provident Fund Commissioner’s office. The Supreme Court of India stated that;

‘The details disclosed by a person in his income tax returns are “personal information”
which stand exempted from disclosure under clause (j) of Section 8(1) of the RTI Act,
unless it involves a larger public interest and the Central Public Information Officer or
the State Public Information Officer or the Appellate Authority is satisfied that the larger
public interest justifies the disclosure of such information…

The petitioner in the instant case has not made a bona fide public interest in seeking
information, the disclosure of such information would cause unwarranted invasion of
privacy of the individual under Section 8(1)(j) of the RTI Act.’

It was further held that

‘If the Central Public Information Officer or the State Public Information Officer of the
Appellate Authority is satisfied that the larger public interest justifies the disclosure of
such information, appropriate orders could be passed but the petitioner cannot claim
those details as a matter of right.’

Where the facts of this instant appeal are concerned, this Commission sought to ascertain as to
whether there had been any complaints of bribery or corruption against the former Principal, the
concerned third party. This was on the basis of the same being one (but not necessarily the only
factor) in regard to the general determination of the assessment of the public interest, An Order
was issued (viz Order of 06.11.2017) inter alia, directing the PA to make inquiry into whether
there is any material on record of investigations into alleged bribery and corruption on the part of
the 3rd party, the former Principal of Southlands College, Galle and report back to the
Commission. The Appellant was also directed to produce tangible material in that regard.

https://indiankanoon.org/doc/1001313/
https://indiankanoon.org/doc/223928/
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Accordingly it was evidenced on material furnished to us by the PA that there had been an
inquiry against the third party (viz; the former principal of Southlands College, Galle) following
an alleged contravention of Circulars 2013/11 and 05/2015 Section 2 thereby committing an
offence under Section 15 of LXVIII of Part II of the Establishments Code.

The issue concerned the former principal permitting the collection of money by parents to
refurbish the classrooms without the approval of the Ministry of Education as required under the
relevant circulars. The collection was carried out by the parents of the year 11 class. The balance
money after the refurbishment had been deposited in the School Development Society (SDS)
account. Perusal of the documents indicated that the school had, in fact, utilized the money for
the purposes they say it was collected and the balance deposited in the SDS. However the
question which arose concerned the collection of money by parents without obtaining the prior
approval of the Ministry of Education as required.

On further examination of the letter furnished to us by the Public Authority (reference number
ED/05/72/02/04/483 dated 26.03.2018 issued by the Administrative Officer (Administration) A.
S. R. Bandara on behalf of the Secretary, Ministry of Education, to the IO of the PA (the
Ministry of Education,), it is relevant to note that, subsequent to the recommendations of the
preliminary inquiry (ED/05/91/08/01/02/2015 dated 04.03.2015) the Public Service Commission
had issued a charge sheet (No. PSC/DIS/191/2015 dated 13.06.2016).

A disciplinary inquiry had been conducted and subsequent to the consideration of the inquiry
report along with all verbal and written evidence, the third party in this appeal (Ms. S. W.
Senevirathna) had been found innocent of all charges, as informed by letter dated
ESC/DIS/191/2015 dated 08.09.2017 issued by the Education Services Committee of the Public
Service Commission.

On the final date of hearing, the Commission summoned the third party (Ms Seneviratne) in
person who reiterated before us that she does not consent to the release of her statement of assets
and liabilities supplied in confidence by her to the PA.

It must also be stated that the Appellant’s contention that he had obtained statements of the assets
and liabilities of various individuals under the Declaration of Assets and Liabilities Law No. 1 of
1975 (as amended) and that therefore, he is entitled to obtain a certified copy of the declaration
of assets and liabilities of the third party in issue in this appeal fails to recognize a significant
difference between that law and the Right to Information Law under and in terms of which, this
Commission is called upon to give a ruling.

In terms of the Declaration of Assets and Liabilities Law No. 1 of 1975 (as amended), Section 5
(3) (introduced by amendment in 1988), states that any person shall on payment of a prescribed
fee to the appropriate authority have the right to call for and refer to any declaration of assets and
liabilities and on payment of a further fee to be prescribed shall have the right to obtain that
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declaration. However, Section 8 (1) also makes it an offence to ‘communicate’ such information
to any person other than the person to whom such matter relates.

In contrast, where information is obtained under this Act (viz; the RTI Act), no such restriction
on the publication and dissemination of such statements apply. There is wide latitude given as to
how this information may be used and disseminated in the public domain and rightfully so, given
the scope and object of the RTI Act. However it cannot be contended inferentially that, merely
because an Appellant has obtained copies of a declaration of assets and liabilities of an
individual under the Declaration of Assets and Liabilities Law No. 1 of 1975 (as amended), a
similar right consequentially arises under the RTI Act. Both statutes operate in different contexts
and must be recognized as such.

Therefore, where the RTI Act is concerned and where this Commission is required to assess the
application of the proviso to Section 29 (2) (c) read with the general public interest override in
Section 5(4) of the Act, the only factor for consideration is to determine if the public interest is in
issue. In TISL v. Prime Minister’s Office/Presidential Secretariat (RTICAppeal/05/2017 &
RTICAppeal/06/201, RTIC Minutes of 23.02.2018), the thinking of the Supreme Court of India
in Bihar Public Service Commission v. Saiyed Hussain Abbas Rizwi and another,( [2013-2-L.W.
293 (Part 4)] at 301) was seen as being useful in this regard (at p25);

In its common parlance, the expression ’public interest’, like ‘public purpose’, is not
capable of any precise definition. It does not have a rigid meaning, is elastic and takes its
colour from the statute in which it occurs, the concept varying with time and state of
society and its needs. [State of Bihar v. Kameshwar Singh (AIR 1952 SC 252) = (1952)
62 L.W. 527].

In this Appeal, does ‘the public interest’ demand that the declaration of the assets and liabilities
of the third party (viz; a retired school principal) be released? The position would have been
differently assessed if the Public Service Commission had found the said third party culpable of
the allegations leveled against her. That would have been one factor (among others) that would
have swayed the Commission’s mind in determining if the proviso to Section 29 (2) (c), read
with the general public interest override in Section 5(4) of the Act, would apply in this Appeal.
But that is not the case here. Other than this, no further factor has been evidenced before us in
these hearings that would tilt the scales in favour of the ‘public interest.’

That being said, it is important to reiterate that substantial allegations of financial irregularities
are not a compulsory condition to be established under the RTI Act in each and every appeal in
order to decide if the proviso to Section 29 (2) (c), read with the general public interest override
in Section 5(4) of the Act, would apply where information requests are lodged for the
declarations of assets and liabilities of public officials (as opposed to elected politicians). Each
appeal must be weighed and assessed in the circumstances of each case.
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The Appeal is concluded. We find that the proviso to Section 29 (2) (c), read with the general
public interest override in Section 5(4) of the Act, would not be applicable to issue Order
directing the release of the information requested. The decision of the Designated Officer is
affirmed. Order is directed to be conveyed to both parties in terms of Rule 27 (3) of the
Commission's Rules on Fees and Appeal Procedures (Gazette No. 2004/66, 03.02.2017).

*****


