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Native Way (Pvt) Ltd v. National Savings Bank 

 

 RTIC Appeal (In-Person)/1080/2019 - Order under Section 32 (1) of the Right to Information 

Act, No. 12 of 2016 and Record of Proceedings under Rule 28 of the Right to Information Rules 

of 2017 (Fees and Appeal Procedure) – heard as part of a formal meeting of the Commission on 

18.06.2019 

 

 

Chairperson:   Mr.Mahinda Gammampila 

Commission Members: Ms. Kishali- Pinto Jayawardena 

Mr. S.G. Punchihewa 

    Dr. Selvy Thiruchandran 

    Justice Rohini Walgama 

 

Appellant:   Native Way (Pvt) Ltd 

Notice Issued to:                    Designated Officer, National Savings Bank 

 

Appearance 

Appellant:  Y.K.B. Dissanayake, Managing Director- Native Way (Pvt) Ltd  

                    

PA:    C.P.B. Dissanayake- Information Officer 

           H.M.T.J.Kapilarathne- Assistant Manager, Legal 

           U.A.D. Acquinas – Senior Manager, Supplies 

 

 

RTI Request filed on               27.09.2018 and 15.10.2018 

IO responded on                    08.10.2018 and 06.11.2018 

First Appeal to DO filed on  06.11.2018 

DO responded on 12.11.2018 

Appeal to RTIC filed on        21.11.2018 

 

Brief Factual Background: 

 

The Appellant had requested the following items of information: 

  

1. Whether the tenders NSB/ST/2017/102, NSB/ST/2017/47, NSB/PT/2018/3 relating to 

supply of generators are already awarded and if not, before awarding the tenders notify 

the decision to Native Way (Private) Limited as the company has participated in the 

above-mentioned tenders. 

2. Basis the tenders were evaluated and a copy of the evaluation report 

The Managing Director of Native Way (Pvt) Ltd submitted an information request on 27.09.2018 

to the Bank to provide information relating to three tenders. The initial information request was 

rejected by the Information Officer (IO) on 08.10.2018 on the basis that as per the bank records, 

Native Way (Pvt) Ltd has not submitted bids for the two tenders. Thereafter, on 15.10.2018 the 

company informed the bank that it had changed the name of the company to Native Way (Pvt) 
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Ltd with effect from 26.02.2018 and it had submitted bids under the name of W. Punchibanda & 

Sons (Pvt) Ltd. for the two tenders.  

 

Accordingly, the IO responded on 06.11.2018 with the following response: 

 

a) Tender reference- NSB/ST/2017/47 

This tender has been awarded to M/s. Hayleys Aventura (Pvt) Ltd at a total 

sum of. 4,192,302/- including the maintenance, which was the 

substaintially responsive lowest bid.  

b) Tender reference- NSB/ST/2017/102 

This tender has been awarded to M/s. Hayleys Aventura (Pvt) Ltd at a 

total sum of Rs. 2,433,800/- including the maintennace, which was the 

substaintially responsive lowest bid. 

c) Tender reference -NSB/PT/2018/34 

         The above tender is yet to be awarded 

The PA decided to withhold part of the requested information on the basis that it is 
considered as exempted information under the Section 5 (1) (d) of the RTI Act. 
Specifically, on the request for copies of the evaluation report, information was denied stating 

that the evaluation report contains technical information relating to the other bidders i.e. third 

parties. Therefore, the evaluation report was not provided by the PA as it may harm the 

competitive position of other bidders. The Appellant thereafter appealed to the Designated 

Officer (DO) on 06.11.2019. The DO replied on 12.11.2018 upholding the decision of the IO. 

Dissatisfied with the response of the DO, the Appellant preferred an appeal to the Commission 

on 21.11.2018. 

 

Matters Arising During the Course of the Hearing: 

 

At the hearing on 18.06.2019, the Appellant stated that Native Way (Pvt) Ltd (hereinafter the 

company) had forwarded a tender bid to supply installation and commissioning of generators 

under Tender Nos. NSB/ST/2017/47, NSB/ST/2017/102 and NSB/PT/2018/34. As there was 

no information whether the tender was awarded, the company submitted an information request 

under the Right to Information Act No.12 of 2016 (RTI Act).  

 

The PA stated that with regard to high level procurements (i.e- Ministry and Cabinet level 

procurement exceeding a value of LKR 6 Million) there is a de-briefing exercise that is adopted 

wherein the companies that are not awarded the tender are informed verbally as to why they were 

not selected. However, the PA stated that this does not apply to the procurement of the range of 

the bid of the Appellant company. 

 

It is the position of the Appellant that the requested information should be provided on the 

premise that as a bidder, the company has a primary right to know why its bid was rejected. The 
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Appellant went on to state that the PA failed to notify the company on the decision as to whom 

the bank awarded the tender. According to the Appellant, the Procurement Guideline indicates 

that an appeal can be made within 7 days of notification of the decision. However, the Appellant 

stated that it was not notified of the decision of the bank and could not make an appeal against 

rejection of the bid. After the Appellant’s RTI request was submitted, the bank responded as to 

whom they have awarded the tender. The Appellant buttressed its argument by stating that the 

information that it is requesting should not only be available to a bidder, but should be disclosed 

to the public in general as it is public funds which are dispersed when purchases are made by 

State institutions. Therefore, the State should be able to justify why a product for a higher price 

was purchased.  

 

The Commission affirmed that it has maintained the position that when bids are rejected, the 

bidder should inform the reasons as to why their bids were rejected. This is based on the right to 

know principle which is imbued in the RTI Act.  

 

The PA replied on Section 5(1)(d) of the RTI Act which states as follows: 

“information, including commercial confidence, trade secrets or intellectual property, 

protected under the Intellectual Property Act, No. 36 of 2003, the disclosure of which 

would harm the competitive position of a third party, unless the public authority is 

satisfied that larger public interest warrants the disclosure of such information”  

 

It was the position of the PA that the Technical Evaluation Report includes details of technical 

capabilities, drawbacks, weaknesses and details of bidders. Therefore, disclosure of such 

information would harm the competitive position of other bidders. The Commission took 

cognizance that when a competitive bid occurs and an assessment of strengths and weaknesses 

are compared in an evaluation report, the disclosure of the evaluation report may undermine the 

competitive interest of the others bidders. The Appellant stated that if the PA is claiming that 

commercial confidence is harmed by disclosure, then the onus is on the bank to specify what 

aspects of commercial confidence is undermined through the disclosure of the evaluation report.  

 

The Appellant submitted that according to clause 13.19(2) of the Government Procurement 

Guidelines (2018) published in the Extraordinary Gazette No,2070/15 dated 09.05.2018 “copies 

of BER (Bid Evaluation Report) together with the consultant’s reports that were submitted in 

relation to evaluation of the bid/ proposal may be made available to any bidder at their request in 

terms of the Right to Information Act No.12 of 2016.” With respect to the new procurement 

guidelines proposed by the National Procurement Commission, the PA submitted that the new 

procurement guidelines will only come into effect after the receipt of approval of the Parliament. 

According to the PA, there is no notice or circular published in the National Procurement 

Commission website which indicates whether the approval of the Parliament has been received 

for the new Procurement Guidelines. Therefore, the PA was of the view that presently it is not 

governed by the draft Procurement Guidelines. 

 

Order: 

 

The Commission notes that even in draft form the Government Procurement Guidelines (2018) 

stipulates that evaluation bid proposals should be released to any bidder at their request which 
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signifies the thinking of the Government to ensure that procurement procedures are in keeping 

with the Right to Information Act. The draft guidelines prescribe a minimum standard which 

draws a nexus between the Procurement Commission and the RTI framework. In such a context, 

the Commission will evaluate the said appeal in view of the disclosure requirement enshrined in 

the draft Government Procurement Guidelines (2018). 

 

Both parties to file written submissions. 

 

The appeal is adjourned. 

 

Next date of Hearing: 09.07.2019 

 

 

 RTIC Appeal (In-Person)/1080/2019 - Order under Section 32 (1) of the Right to Information 

Act, No. 12 of 2016 and Record of Proceedings under Rule 28 of the Right to Information Rules 

of 2017 (Fees and Appeal Procedure) – heard as part of a formal meeting of the Commission on 

22.10.2019 

 

Chairperson:   Mr.Mahndia Gammampila 

Commission Members: Ms. Kishali- Pinto Jayawardena 

Mr. S.G. Punchihewa 

    Dr. Selvy Thiruchandran 

    Justice Rohini Walgama 

 

Director General:  Mr. D.G.M.V. Hapuarchchi  

 

Appellant:   Native Way (Pvt) Ltd 

Notice Issued to:                    Designated Officer, National Savings Bank 

 

Appearance 

Appellant:  Y.K.B. Dissanayake  

                    

PA:    C.P.B. Dissanayake- Information Officer 

           H.M.T.J.Kapilarathne- Assistant Manager, Legal 

           U.A.D. Acquinas – Senior Manager, Supplies 

 

 

Matters Arising During the Course of the Hearing: 

 

In its written submission dated 18.07.2019 the Appellant stated that it has requested similar 

information previously on two instances from the District Secretariat of Jaffna and the Chief 

Secretariat of the North Central Province for which it was provided with the respective 

information. The Appellant had annexed documents pertaining to the bid and technical 

evaluation report which it received from the aforesaid institutions. 
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Reiterating the submissions previously made, the Appellant stated that it does not know the basis 

that its bid was rejected by the National Savings Bank and that the draft procurement guidelines 

along with the evaluation reports received from the other two State institutions are an indicator 

that Public Authorities are disclosing evaluation reports to unsuccessful bidders. 

 

The PA stated that 3rd party information is contained in the evaluation report which undermines 

its competitive position through disclosure. The Commission queried whether the information 

provided in the evaluation report is confidential in nature.   

 

Order: 
 

The PA is directed to release the evaluation reports for the perusal of the Commission by the 

next appeal hearing date in order to ascertain if the information contained therein is confidential 

in nature.  

 

Attention of the PA is drawn to Section 15(c) of the RTI Act which stipulates as follows: 

 

For the purpose of performing its duties and discharging of its functions under this Act, 

the Commission shall have the power-  

 

(c)  to inspect any information held by a public authority, including any information 

denied by a public authority under the provisions of this Act;   
 

Accordingly, the PA is directed to produce all information related to Item No.2 of the 

Appellant’s information request before the Commission. 

 

The appeal is adjourned. 

 

Next date- 05 November 2019 

 

***** 

RTIC Appeal (In-Person)/1080/2019 - Order under Section 32 (1) of the Right to Information 

Act, No. 12 of 2016 and Record of Proceedings under Rule 28 of the Right to Information Rules 

of 2017 (Fees and Appeal Procedure) – heard as part of a formal meeting of the Commission on 

05.11.2019 

 

Chairperson:   Mr.Mahndia Gammampila 

Commission Members: Ms. Kishali- Pinto Jayawardena 

Mr. S.G. Punchihewa 

    Dr. Selvy Thiruchandran 

    Justice Rohini Walgama 

 

Director General:  Mr. D.G.M.V. Hapuarchchi  

 

Appellant:   Native Way (Pvt) Ltd 

Notice Issued to:                    Designated Officer, National Savings Bank 
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Appearance 

Appellant:  Y.K.B. Dissanayake  

                    

PA:    C.P.B. Dissanayake- Information Officer 

           H.M.T.J.Kapilarathne- Assistant Manager, Legal 

           U.A.D. Acquinas – Senior Manager, Supplies 

 

 

Matters Arising During the Course of the Hearing: 

The PA submitted the relevant report for the perusal of the Commission.  

 

Order: 

Upon perusal of the said report the Commission is of the view that the same can be released to 

the Appellant given that it clearly reflects the basis on which the PA has awarded the tender and 

demonstrates that proper process has been followed in awarding the tender. Furthermore as noted 

at previous hearings the draft form the Government Procurement Guidelines (2018) stipulates 

that evaluation bid proposals should be released to any bidder at their request which signifies the 

thinking of the Government to ensure that procurement procedures are in keeping with the Right 

to Information Act No 12 of 2016. 

 

The PA accordingly provided a copy of the same to the Appellant. The Appeal is concluded. 

 

Order is hereby conveyed to both parties in terms of Rule 27(3) of the Commission’s rules on 

Fees and Procedure. (Gazzette No. 2004/66, 03.02.2017). 

***** 

 


